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When Private

Data is Public
Business

DHIRENDRA KUMAR
|

CEO, Value Research

If the Supreme Court’s
elevation of privacytoa
fundamental right is fol-
lowed through in spirit,
then the sellingof financial
services inIndia will have
tochange. Comparedtoall
other industries, it is the
financial services industri-
esthat seem to base their
sales efforts heavily on
widespread abuse of per-
sonal information of their
customers to which they are
privy. The contemptwith
which customers’ financial
datais treated has facilitat-
edawidespread crime wave
in which older and less
tech-savvy people are sub-
jected to digital robberies of
theirbank accounts.

Of course, if one were to
believe the general tone of
news in the media, the
highest court’s judgement
was about Aadhaar, and
aboutthelink between
Aadhaar and paying taxes.
I'm in favour for the link
between Aadhaar and
income tax.

Earlier, one would see a lot
of peoplebeing mildly
concernedaboutthe pos-
sible privacy violations that
might arise from the link
between Aadhaar and
direct cash benefits or
MNREGA or things like
that. You know, the kind of
stuff that concerns those
other kind of people. And
then came thelink of Aad-
haarwith PAN numbers
and income tax returnsand
all hell broke loose. Over-
night, itseemed, a huge
number of peoplerealised
Aadhaar was a privacy
violation. All kinds of
powerful people starting
dedicating time to fighting
thisassault on privacy.

Honestly,  have never seen
thisclass of people beingso
deeply concerned about a
public issue. It’s commend-
able. Everything in lifeisa

compromise and to my
mind, catching tax cheats is
the kind of thing that
makes Aadhaaramore than
acceptable trade-off.

Coming back toreal data
and privacy issues, it has
now been pretty clearto
everyone who has a bank
account that all your details
are casually handed over to
anyone who is selling any
kind of financial product. A
fewmonths ago, I wrote
abouta case wherean old
couple’s money was trans-
ferred by a gang of crimi-
nals who knew details of
theirinsurance policies
and were thus able to con-
vince the victims that they
were actual insurance
advisors. Aftersolving the
case, policefound that the
gang had a database of such
details for thousands of
people.

Initsjudgement, the Su-
preme Court stated that
‘informational privacy isa
facet of theright to privacy.
The dangers toprivacy in
an age of information can
originate not only from the
state but from non-state
actors as well. We commend
to the Union government
the need to examine and put
intoplacearobust regime
for data protection...’. Legal
experts say the actual law
and practice will evolve as
individuals come forward
and claim that their right to
privacy is being violated by
some action that someone
elseistaking.

Cansomeone filesucha
case thenexttime theygeta
call from a personal loan or
insurance telemarketer
who is privy to more data
than they should? The days
of playing fastandloose
with customers data will
come toan end at some
point soon.One interesting
legal opinion I came across
isthateven if the customer
agreement of abank or an
insurance company has
clauses that are worded to
allow them toviolate your
privacy and share your
data, such contracts cannot
override a fundamental
right that the constitution
gives you.

Perhapsit’s time that
those addicted to violating
others’ privacy to further
their own business in-
terests should startthink-
ing of some new strategies.



'@ ECONOMIC TIMES, Delhi, 8.9.2017

ARDHAAR Page No. 16, Size:(9.47)cms X (20.97)cms.

Taxmen, Stop Grrr,
Now We Have Gaar

Focuson source of funds, not valuation of shares

Income-tax authorities have reportedly raised tax dema-
nds on unlisted companies, alleging excessive valuation
in sharetransactions. Such demands are often arbitrary,
will lead to festering disputes, and make it difficult todo
business in the country. Nevertheless, the revenue de-
partment has invoked a rule that mandates an unlisted
company to pay tax when the issue price is higher than
the fair market value of shares computed by the tax de-
partment. The anti-abuse measure, introduced in 2012, is
meant to curb errant promoters issuing shares at a pre-
miumtodomestic investors, and usingthisroutetolaun-
dersomeof theirownunaccounted income. So, the share
premium in excess of the fair market value is deemed as
income of the company and charged to tax. The onus is
also onthe company to explain the source of funds. Such
cumbersome requirements for companies should be dis-
pensed with, now that the government has made mappi-
ngof the permanent account number, or PAN, with Aad-
haarmandatory

Aadhaarmakesiteasiertotrackthe
source of funds of the investor. A pro-
moter of a shell company set up for a
¢ purpose that is not legitimate should
be penalised. But genuine companies
issuing sharesat a premiumtostreng-
then their capital base should notface
needless harassment. Startups have been exempt from
thisanti-abuserule. So, itisbaffling that the department
hasraised tax demandson startups. Second-guessingthe
valuation of a startup is tough, and, hence, imputing a
fair market value is arbitrary and subjective. Take, for
example, Facebook’sacquisitionof Instagramforahefty
$1billion. The rapid growth of Instagram was viewed as
athreat by Facebook and the acquisition effectively kill-
ed competition. Typically, in India, shares are issued to
investors in startupsatacommercially negotiated price.
Arbitrary tax demands, if any, muststop.

Having introduced the general anti-avoidance rules,
or Gaar, to curb sharp practices, rules such as treating
the share premium in excess of the fair market value as
income, should beremoved from the statute.

Vanand Sahe ~,
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Identity crisis

First, we had to give PAN for some transac-
tions. Then came Aadhaar. Then we had to
link PAN with Aadhaar. Now, the govern-
ment want us to link our telephone num-
bers with Aadhaar. The latest is that you

need an identity proof to bookair tickets. All
this is understandable, but why is the gov-
ernment reluctant tolink Aadhaar with vot-
er identity? That should have come first.
We can go even further — voter lists
linked by Aadhaar, electronic voting
machines linked with the Aadhaar data-
base. Let’s go back to 1996 when PAN was
made compulsory. You had tohavea PAN
if you had a car, house, telephone, credit
card and club membership. But it was
not made mandatory for the stock mar-
ket. Why? Because it seems the finance
minister then wanted to give promoters,
political leaders and others time to
unwind their benami holdings. Eventhe
proposal of the Securities and Exchange
Board of India to have a Market
Participant Identification Number
(MAPIN) was sabotaged before the pub-
lic sector undertaking disinvestments.
This facilitated the Roopalben scam.
The PAN story is now being repeated
with Aadhaar. Will the government have
the courage to link Aadhaar with voter iden-

tity card before the 2019 general elections?
Simultaneously, we need a strong
Prevention of False Identity Act that would
prescribelifeimprisonmentand even death
forhaving, makingorusing a false identity,
with the quantum of punishment depend-
ing on the motive of the crime. After all, if
you have a false identity, you do not exist.

TR Ramaswami Mumbai
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